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PREAMBLE

The evaluation of this incident was prepared after a review of the reports prepared by the San
Jose Police Department, the Santa Clara County Crime Lab, and the Santa Clara County Medical
Examiner's Office. San Jose Police Department Detective Sergeants Raul Corral and Bertrand
Milliken and District Attorney Investigator Tom Newland conducted the investigation. The
submission included: reports of the responding police officers; reports summarizing interviews
of the involved officers and civilian witnesses; recordings of interviews; body worn camera
footage; photographs; Medical Examiner's report; 911/police radio communications; Crime Lab
reports; and surveillance video from nearby homes. This review is being conducted pursuant to
the Officer-Involved Incident Guidelines adopted by the Santa Clara County Police Chief s
Association on December 8,2016.

SUMMARY OF FACTS

The following summarizes the events leading up to, and including, the officer-involved shooting
at Penitencia Creek Road and North White Road in San Jose, CA on Septernber 15,2017, which
led to the death of Jacob Dominguez.

Events Leadins Up to the Officer-Involved Shootins

On August 28,2017, Trach Ngo's 2012 Honda Accord was stolen from the carport of his home
in San Jose. The victim described the thief as a "clean-shaven Hispaniç male" between the ages
of 30 and 35.r

On August 3I,2017, Mr. Ngo's Honda Accord was backed into a parking stall at TP Pure 
'Water.

Andrew Anchondo and Patricia Ruiz exited the vehicle and entered the store while an
unidentified male passenger remained in the rear of the car. After spending a short time inside
the store, Anchondo had abrief conversation with Ruiz, then exited the store and had a
conversation with the unidentified male. The victim store employee, worried a violent crime was
about to be committed, went to the store entrance. Anchondo approached the victim and pulled
out a silver revolver from his pocket, causing the victim to run to a nearby business. Anchondo
took the register drawer with $50 in it and got into the driver's seat of the Accord. Ruiz got into
the front passenger seat, and the car left the scene with the three occupants.2

On September 12,2017, members of the Regional Auto Theft Task Force (RATTF) were
conducting surveillance on Andrew Anchondo as he was driving a stolen Mercedes.3 The team
observed the stolen Mercedes pull into the Arco gas station at2357 Quimby Road in San Jose.
Andrew Anchondo was the driver, Patricia Ruiz was the front passenger, and Jacob Dominquez
was the rear seat passenger. Upon arriving at the Arco, Dominguez exited the vehicle, entered
the station's convenience store, paid for gas, and bought some water. Dominguez then returned
to the Mercedes, after which Anchondo masked himself up with a bandana, entered the store, and
robbed three employees at gunpoint (described as a black handgun) of approximately $350 in
cash.

I The theft of Mr. Ngo's car was documented in SJPD case number 17-240-0526.
2 The robbery of TP Pure Water was documented in SJPD case number 17-243-0326
3 The robbery of the Arco gas station was documented in SJPD case number l7-255-0757
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Once RATTF learned an armed robbery occurred inside the Arco station, the San Jose Police
Department's (SJPD) Covert Response Unit (CRU) took over surveillance and apprehension of
the vehicle's occupants due to the nature of the crime and Anchondo being a suspect in a gang-
related shooting that occurred the week before. Surveillance was ultimately lost and the
operation was terminated for the day.

On Wednesday, September 13, 2017, the Santa Clara County Probation Department notified
SJPD that Anchondo, Ruiz, and Sheila Franco, the girlfriend of Jacob Dominguez, were at 17641
CalleMazatlan, Morgan Hill. Members of CRU set up surveillance at that location at around
noon that day. The three people were seen entering a Chevy Malibu, which CRU stopped using
the Vehicle Control Tactic, or "VCT," which is a method used by law enforcement to apprehend
a suspect during a vehicle pursuit. If executed correctly, the suspect vehicle has no room to
maneuver forward or backward, making it impossible to drive off. CRU took Anchondo and
Ruiz into custody and released Franco after being detained. The firearm used in the Arco
robbery was not recovered.

On Thursday, September 14,20T7, Jacob Dominguez booked a one-way American Airlines
flight from Oakland, CA to Dayton, OH, departing on Saturday, September 16,2017, at 6:00
a.m.

Covert Response Unit (CRU) Briefïne and Operations Plan

Late Friday morning on September 15, 2017, CRU Officer Peter Szemeredi conducted a briefing
to advise other CRU members of the Operational Plan ("OP Plan") to apprehend Dominguez oî
an arrest warrant for the Arco station armed robbery. Officer Michael Pina was present for this
briefing. Below is the information relayed to CRU officers in the written OP Plan about the
suspect, Jacob Dominguez, with added notations in brackets for clarity:

"On9ll2l20I7, an armed robbery occurred at the Arco gas station in San Jose
(Quimby/White). Andrew Anchondo, Patricia Ruiz and Jacob Dominguezwere
identified as suspects in the robbery. CRU apprehended Anchondo and Ruiz on
9/1312017. GIU [Gang Investigations Unit] has requested CRU's assistance in
apprehending Dominguez. . .

No probation, no parole.

Priors: 2llpc frobbery], 2l2.5pc (robberywith gun), 2l5pc fcarjacking] (dismissed),
l2020pc ffelon in possession of firearm], 11550pc fbeing under the influence of a
controlled substancel, 10851vc fauto theft],496pc [receiving stolen property], 148pc

[obstructing police officer], T86.22pc lgang crime], 29800pc [firearm offense], 242pc

fbattery]."

CRU personnel were also advised in the OP Plan of specific safety concerns:

"Dominguezis an active SJG [San Jose Grande] gang member and believed to be armed
with a revolver. The handgun used in the fArco] robbery is currently outstanding.
Dominguez is aware he is wanted and it is believed he is aware of surveillance tactics.
Franco fSheila Franco, Dominguez's girlfriend] was present during apprehension of
Anchondo and may be familiar with CRU Cars/personnel."
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Surveillance of Jacob Dominguez

Shortly after the briefing, CRU found Sheila Franco and her Chevy Malibu in a parking lot at
Capitol Expressway and Alum Rock at approximately 12:30 p.m. CRU initiated surveillance on
Franco in the hope that Dominguez would attempt to contact her.

At approximately 2:00 p.m., while CRU was surveilling Franco, an unknown male (not
Dominguez) used a false ID to rent a Kia Sportage (license plate GTXL026) at the San Jose
Airport Hertz counter.

Just after 3:00 p.m., Offìcer Gustavo Perez observed Dominguez enter the parking lot at Capitol
Expressway and Alum Rock driving the Kia Sportage rented from the San Jose Airport Hertz
counter an hour earlier. When Dominguez arnved, he was hunched over and had his shirt pulled
up over his face. After meeting with Sheila Franco, Dominguez drove off and CRU lost
surveillance.

Dominguezwas eventually located driving the black Kia near Brokaw Road and Junction
Avenue, at which time CRU reinitiated surveillance. During the surveillance, Dominguez
engaged in counter-surveillance tactics such as driving on the shoulder, passing vehicles,
stopping in the middle of the street, and making illegal U-turns. Consequently, CRU decided to
follow at a distance and rely on aerial surveillance to let Dominguez"cool down." Officer
Fonseca was the lead car trailing Dominguez, followed by Officer Michael Pina, Officer Kris
Ferguson, and Offìcer Alvaro Lopez.

Just before 7:00 p.m., aerial surveillance announced that Dominguez started driving normally
and turned eastbound on Penitencia Creek from northbound Capitol Expressway. Officer
Fonseca kept driving straight on Capitol Expressway and Officer Pina turned eastbound on
Penitencia Creek, making him the lead car. Officer Pina was followed closely by Officer
Ferguson and Officer Lopez.

Attempted Apprehension and Shooting of Dominsuez

When DominguezreachedNorth White Road, he came to a complete stop at the red light on
eastbound Penitencia Creek as CRU approached from behind. The front driver's door window
was rolled partially down. Officer Pina announced that three cars were going to initiate the VCT
maneuver to apprehend Dominguez. Officer Pina's SUV passed Dominguez on the left, then cut
in front of the stopped car, making Officer Pina's car perpendicular to Dominguez and his Kia.
Officer Ferguson stopped his sedan to the left of the Kia, and Officer Lopez pulled his SUV in
behind it. The Kia started to back up, and Officer Lopezpulled forward, contacting
Dominguez's car.

The photograph on the next page shows the locations of the vehicles following the successful
execution of the VCT:
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After stopping, Officer Pina immediately exited his vehicle and took cover behind the hood of
Officer Ferguson's vehicle. Officer Ferguson exited his vehicle and took cover behind the
driver's seat, aiming his rifle at Dominguez over the roof of his car. Officer Lopez exited his
vehicle and took cover behind the driver's door of his car.

When the VCT occurred, it was clear this was a law enforcement operation. All three officers
were pointing AR-15 rifles at Dominguez and wearing tactical vests with SJPD patches. The
red/blue emergency lights on Officer Lopez's car, immediately behind the Kia, were flashing
throughout the encounter and were visible in Officer Ferguson's body camera, as well as to
civilian witness Carlos Lovato, who was stopped six cars back from the intersection. Sirens can
be heard clearly on the bodycam video when the officers exited their vehicles, as well as five
seconds before shots were fired.

As Dominguez remained seated in the Kia, and Officers Ferguson and Pina pointed their rifles at
the Kia, Officer Ferguson commanded,"Let me see your hands, motherfucker." During the next
15 seconds, the officers gave Dominguezrepeated warnings that if he didn't put his hands up,
o'You're gonna get shot." Then, Dominguez suddenly lowered his hands and leaned forward.
Two of the officers began frantically yelling, "Hands up!" with distinctly more urgency for an
additional three seconds, after which time Officer Pina fired two shots at Dominguez, striking
him once and killing him. In total, police ordered Dominguez to keep his hands up for a total of
18 seconds before the two shots were fired.

Immediately after shots were fired, Officers Ferguson and Pina continued to aim their rifles at
Dominguez in the Kia, and CRU Sergeant Mauricio Jimenez arrived on the scene in his vehicle.
Officer Lopez deployed a flashbang 12 seconds after the shooting (it activated, releasing smoke
one second after that, or 13 seconds after the shooting). Sergeant Jimenez then ordered Officers
Pina and Ferguson away from the shooting scene once he was able to establish cover for them,
aiming his rifle at Dominguez from between Officer Ferguson and Officer Lopez's cars. Officer
Pina, Officer Ferguson and Officer Lopez were separated immediately thereafter pending
interviews at the San Jose Police Department.
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Because Dominguezwas still in the vehicle and was not responsive to police instructions after
the shooting, a police canine unit was commanded to enter the vehicle to determine if he was
alive or dead. Once it was determined that Dominguez was deceased, the scene was left
untouched until the Medical Examiner and Crime Scene Unit arrived and processed the scene
and critical evidence. During processing of the scene, no firearm was located in the vehicle or
on Dominguez's person. On the passenger seat of the Kia was a folding-style knife.

LAW ENFORCEMENT WITNESS STATEMENTS

Officer Michael Pina

Officer Michael Pina has been a SJPD officer for almost 12 years. He has been assigned to CRU
for the last three and a half years. He was in plain clothes on September 15, 2017 but was
wearing atactical raid vest with an SJPD badge patch on the front, and the words "Police" on the
back. He was armed with a .223 callber AR-l5 rifle, as well as a department-issued 9 mm Glock
semiautomatic pistol. At the time of the incident, he was driving solo in an unmarked silver
Toyota 4Runner, equipped with emergency lights.

In addition to the information contained in the OP Plan described on page four of this report,
Officer Pina said that Offrcer Szmeredi, who was leading the briefing, reported that there was a
recent sweep of SJG where assault rifles were seized.

Officer Pina's description of the events leading up to the Kia turning eastbound on Penitencia
Creek Road was included in the Summary of Facts section of this report. When Officer Pina was
about 200 yards behind the Kia, he was advised by aerial surveillance that the Kia had stopped at
the red light at Penitencia Creek and North White Road. Officer Pina approached and did not see

any pedestrians or vehicles in the intersection other than the Kia. At this time, due to
surveillance, Officer Pina knew that Dominguez was the driver and only occupant of the Kia.

Officer Pina advised Officers Ferguson andLopez they would initiate the VCT maneuver. He
then pulled his car directly in front of and perpendicular to, the Kia in the #1 position. Officer
Ferguson stopped in the #2 position, blocking the driver's door. Officer Lopez pulled up behind
into the #3 position.

Once stopped, Officer Pina ran from his car, as he was trained, to stay out of the line of fire and
took cover behind Officer Ferguson's vehicle. He immediately began yelling to Dominguezthat
he was police and repeatedly yelled for Dominguez to put his hands up.

Officer Pina was standing behind the driver's side engine block of Officer Ferguson's vehicle,
and Officer Ferguson was standing next to Officer Pina. Officer Pina recognized Dominguez
seated in the driver's seat. Officer Pina said Domingaezhad a look on his face that he was not
going to listen to him. Officer Pina told Dominguezto put his hands up or he would shoot him,
to which Dominguezreplied, "Fuck you. Shoot me, bitch." Officer Pina then said, "Don't give
me a reason to shoot you! Put your hands up!"

Officer Pina said atthatpoint Dominguez put his hands up and stared at him. As Officer Pina
continued yelling at Dominguez to keep his hands up, Dominguez dropped his hands out of sight
and leaned forward as if grabbing something. At that moment, Officer Pina believed Dominguez
was retrieving a gun to shoot him or Officer Ferguson. Officer Pina believed Dominguezwas
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armed and dangerous, and there was no reason for him to drop his hands out of sight and lean
forward.

When Dominguez dropped his hands and leaned forward, Officer Pina fired what he believed
were two rounds from his AR-l5. He could tell one round hit Dominguez as he, Dominguez,
leaned backward. Sergeant Jimenez told Officer Pina to retreat to cover. He was then separated
from the goup as an "involved" officer.

Officer Pina estimated he was yelling commands for 10 seconds before Dominguez dropped his
hands. He realized after the shooting that his body camera was not activated. When he realized
this, he activated it. Officer Pina did not recall how low the suspect driver window was at the
time of the shooting. He remembered hearing the siren, but also recalled hearing Dominguez, so
he wasn't sure if the siren remained on.

Officer Pina viewed his body camera footage and had nothing to add.

Officer Kris Ferguson

Officer Ferguson's description of the events leading up to the Kia turning eastbound on
Penitencia Creek Road was included in the Summary of Facts section of this report. At the
intersection, Officer Ferguson stopped his vehicle in the #2 position directly adjacent to the
driver's door of the Kia. He exited his car wearing a tactical vest with an SJPD badge patch on
the front and "POLICE" on the back. He was armed with a .223 callber AR-l5 rifle. Officer
Ferguson said Officer Lopez stopped his vehicle in the #3 position behind the Kia and had
emergency lights and siren on.

Officers Pina and Ferguson were out of the car and commanded Dominguez to put his hands up.
Officer Pina was near the driver side front tire. Officer Ferguson was next to the door of his car,
looking over the roof. Dominguez started to back up the Kia and Officer Lopez's vehicle
collided with it. When Officer Lopez's vehicle hit the rear bumper of the Kia, Dominguez put
his hands up and "looked unsure what he was going to do." Officer Ferguson couldn't tell how
low the Kia window was rolled down, but it was open. Officer Ferguson yelled for Officer
Lopez to "bang up," but it didn't happen, so he reached for a Noise Flash Distraction Device
("NFD").

As Officer Ferguson was getting the NFD, Dominguez dropped his hands and looked down.
Officer Ferguson, as that point, believed Dominguez was attempting to arm himself. He then
heard what he initially thought was an NFD and saw glass breaking. When Officer Ferguson
realized what he heard were two gunshots, he dropped his NFD and went back to his rifle, but he
could no longer see Dominguez.

At that point, everyone was ordered back. Dominguez was given commands over the bullhorn,
but there was no response. A canine was sent in to determine whether Dominguez was ignoring
police commands or incapacitated.

Officer Alvaro Lopez

Officer Lopez's description of the events leading up to the Kia turning eastbound on Penitencia
Creek Road was included in the Summary of Facts section of this report. As Officer Lopez
drove eastbound on Penitencia Creek Road, air support advised that the Kia stopped at
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Penitencia Creek and North White Road. This surprised Officer Lopez, as the Kia had
previously run red lights.

Officer Pina advised they would initiate a VCT. Officer Pina drove in front of the Kia and
blocked it in the #l position. Officer Ferguson stopped in the #2 position, blocking the driver's
door. Officer Lopez lagged a little behind, and when he saw the Kia backing up, he contacted
the rear bumper pushing it forward slightly. The Kia was now blocked in on three sides. Officer
Lopez activated his emergency lights and siren so the driver would know they were the police.

Offrcer Lopez turned off the siren but left the red/blue flashing lights on as he exited his vehicle.
Officer Lopez yelled "Police, hands up." He heard Officers Pina and Ferguson identify
themselves as police officers and yell for Dominguezto "put his hands up." Officer Lopez saw
Officer Pina move from his vehicle in position #1 to the driver's side of Officer Ferguson's car
in position #2. Offtcer Lopez was standing on the driver's side of his car in position #3 behind
the door jam, and he could see Dominguez's hands up over his shoulders, "but low." Officer
Lopez heard Officer Pina tell Dominguez,"Don't give me a reason," and then someone called
for "abang," which meant an instruction to deploy a flashbang. When Officer Lopez reached for
his flashbang, he saw Dominguez drop his hands and lean forward.

Officer Lopez heard two shots. He did not recall if he deployed the flashbang before or after
hearing the shots. The flashbang landed about a foot next tó the driver's door. Officer Lopez
heard the Kia window break.

After the shots were fired, OfÍicer Lopez heard Officer Pina and Officer Ferguson yell "hands
up," but Dominguez was non-responsive. A police canine was deployed to bite Dominguez to
determine whether he was ignoring police commands or incapacitated. Someone called out that
Dominguez was deceased, and the officers backed away from the Kia. Officer Lopez
remembered hearing loud music playing from inside the Kia.

CIVILIAN WITNESS STATEMENTS

Investigators canvassed the neighborhood and attempted to locate anyone who was present at the
time of the shooting. Ultimately, SJPD was able to identi$r and interview three civilian
witnesses.

Carlos Lovato

Mr. Lovato was southbound on Piedmont facing North White, six cars back waiting to turn left
onto Penitencia Creek. He observed police block the Kia, and then saw officers carrying assault
rifles and bullet proof vests taking cover. He recognizedthe cars as unmarked police vehicles
because of the red flashing lights. It was obvious to him they were police officers. He heard two
shots and then saw a flash grenade. After the shooting, another officer took cover behind
Lovato's vehicle and caused a paint chip. He expressed frustration that the officer used him "as
a human shield," but he supported the San Jose Police Department. Mr. Lovato's vehicle was
visible in the surveillance video as the red sedan that pulled into the intersection after the
flashbang was deployed.
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Leslie Bradlev and Rhiannon Borunda

These two füends were taking photos at Alum Rock Park prior to the shooting. Driving home in
separate vehicles, the two women could be seen in the surveillance video arriving at the scene on
westbound Penitencia Creek at North White Ptoad22 seconds after the flashbang was deployed.a
Both women said they observed smoke and initially believed there was atraffic accident.

Ms. Borunda videotaped what she saw upon her arrival. She also posted two still photos to
Facebook, which she later provided to police. District Attorney Investigator Thomas Newland
obtained the video from Ms. Borunda in April2018. Due to the arrival of both women well after
the shooting, their observations and the video were not helpful in evaluating this case.

JAIL CALL EVIDENCE

On October 12,2017, District Attorney Investigator Pete Ramirez was reviewing recorded jail
calls from an unrelated case. He heard a conversation between inmate Brandon Delatorre and
another unknown male that was recorded on Saturday, September 16,2017, at I 1:50 a.m.
Brandon Delatorre, who was housed in the Elmwood Correctional Facility, called an unknown
male and expressed dismay at the death of Dominguez. The unknown male responded, "I guess
he tried to shoot at the cops. He told me he wasn't going back to jail. . . He knew it was bad; the
other day he called his girl to say goodbye to them."

EVIDENCE COLLECTION AND PROCESSING

Ballistics Evidence

Following the shooting, San Jose Police Crime Scene Unit photographed and collected evidence
at the scene. Two .223 round spent shell casings were found on the hood and roof of Officer
Ferguson's Buick sedan, consistent with Officer Pina firing from a position behind the hood.

Crime scene investigators conducted an extensive examination of the Kia for ballistics evidence.
The initial search of the Kia occurred shortly after the incident, and investigators located a lead
core bullet inside the rear passenger doorframe, as shown in the photograph below.

a Ms. Bradley was driving a white SUV and was directly in front of Ms. Borunda's dark Toyota
Sienna minivan, visible in the 3158 Penitencia Creek surveillance video.
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In conjunction with the crime-scene reconstruction, investigators conducted a subsequent search
of the Kia in January 2019. Investigators could locate no other bullets or fragments inside the
Kia during that second examination.

No firearms were located inside the vehicle or on Dominguez's person.

Kia Sportaee

On the day of the shooting at approximately 2:00 p.m., the Kia Sportage was rented atHertz at
San Jose Airport. Surveillance video from Hertz showed a white or light-skinned Hispanic male
wearing a sport coat and white dress shirt renting the Kia under the name Mark Sepeda. Mark
Sepeda was contacted by SJPD and said he has never been to San Jose. The man in the
surveillance video did not match photos of Dominguez or Sepeda, and his identity remains
unknown.

Inside the Kia, the CSU investigators discovered that the driver's side window was at least
partially rolled down, but they were unable to determine how far since the glass was shattered.
Shattered window glass was on the driver's side floorboard and seat. The remaining windows
were closed and intact.

In the center console was a wallet, a $100 bill, and a baggie containing 8.55 grams of
methamphetamine.

Related to the shooting, there was blood spatter as would be expected on the driver and front
passenger seat area.

A one-way American Airlines ticket that was booked at around 2 p.m.on Septemb er 14, 2017 ,
under the name Jacob Domingue4was found in a black backpack on the front passenger seat.
The flight was scheduled to depart Oakland, CA on September 16,2017 at 6:00 a.m. and arrive
in Dayton, OH, at 8:25 p.m., with stopovers in Phoenix and Chicago.

Beneath the backpack on the front passenger seat was a closed folding knife, as seen in
photograph below, which would have been within arms-reach of Dominguez.
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Clothine

The hooded sweatshirt worn by Dominguezwhenhe was shot was sent to the Crime Lab for
analysis.

AUDIO AND VIDEO EVIDENCE

The video evidence related to this investigation consists of two residential surveillance videos
and the body camera videos of the five officers present at the time of the shooting.

Private Su Video

Investigators collected surveillance video from two homes. The residence located at 3158
Penitencia Creek Road is on the south side of Penitencia Creek Road at the intersection of
Cayman Wuy, seven houses down from the location of the shooting. The camera appeared to be
mounted on the roof and was pointed eastbound, almost directly at the intersection of Penitencia
Creek Road and North White. This video had no internal timestamp, so the Windows Media
Player timestamp was used when reviewing it.

The residence at 3164 Penitencia Creek Road is on the south side of Penitencia Creek Road and
adjacent to 3158 Penitencia Creek Road. It is six houses down from the intersection where the
shooting occurred. The camera appeared to be mounted at street level, facing northeast. On the
right side of the video, the intersection where the shooting occurred can be seen. This video has
an internal timestamp, but it was off by approximately 30 minutes.

Although neither video had audio, both were helpful in showing that approximately 33 seconds
elapsed between the time officers executed the VCT and the deployment of the flashbang. That,
in conjunction with Officer Ferguson's body camera in which the flashbang was deployed 12

seconds after the shooting, showed officers out of their vehicles and commanding Dominguez for
18 seconds prior to Officer Pina discharging his weapon.

Below is a timeline of events captured on the two surveillance videos using the moment the Kia
stopped at the red light at Penitencia and North White Roads as a point of reference. The shots
fired cannot be observed on the videos but are noted in bold brackets below by comparing the
surveillance video with audio and video from Officer Ferguson's body camera.

00:00 Dominguez stopped the Kia at the red light.

00:1 5 Three undercover SJPD vehicles appeared on the video, traveling eastbound on
Penitencia Creek Road.

00:27 VCT was executed.

00:30 Police were visible outside of their vehicles.

00:47 Sgt. Jimenezparked to the rear and right of Officer Lopez's SUV

00:48 First shot fired.

5 In the 3158 surveillance video, the Kia stopped at2:20 Windows Media Player timestamp; in
the 3164 surveillance video, the Kia stopped at 6:31 :15 internal timestamp.
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00:49 Officer Krauel parked to the right of Jimenez's vehicle.

Second shot fired.

01:00 Officer Lopez threw flashbang next to the driver's door of the Kia and moved
behind Officer Ferguson's car.

01:01 Smoke from flashbang rose from driver's side of the Kia.

Police Offïcer Bodv Camera Recordings

The body cameras of the five officers that were present when the flashbang was deployed were
reviewed. Officer Pina's body camera was of little value. There was no audio until after the
shots were fired, the camera was obscured by Offìcer Pina's rifle for most of the encounter, and
it did not capture the shooting. Officer Lopez did not turn on his body camera until after
deploying the flashbang, so it did not contain any valuable evidence of what transpired leading
up to the shooting. Sergeant Jimenez parked almost simultaneously with the first shot, so his
camera did not capture any valuable audio or video. Officer Krauel arrived right as the second
shot was fired, so his camera was similarly not helpful.

Officer Ferguson's body camera video, on the other hand, was crucial in evaluating the evidence
and reconstructing the events surrounding the shooting. Although the video was largely
obscured by the officer's AR-15, the body camera recorded audio of virtually the entire incident.

Below is a timeline based on Officer Ferguson's body camera timestamp:

15:44 Officer Ferguson's car door opened, sirens can be heard.

15:46 "Let's see your fuckin' hands, motherfucker!"

15:50 Officer Pina yelled, "Put your hands up or you're gonna get shot!" Sirens stopped.

15:51 Officer Ferguson said, "Bang up, bang up!"

15:,52 Officer Pina said, "... or you're gonna get shot."

15:58 Officer Ferguson can be seen pointing his rifle at the suspect's car over his car.

15:59 Officer Ferguson commanded Dominguez to "Keep your hands there!"

l6:00 Officer Pina yelled, "Keep your hands up!" with increased urgency.

l6:01 Officer Pina and Officer Ferguson yelled, "Keep your hands up!"

16:02 Officer Pina and Officer Ferguson continued yelling, "Hands up!"

16:03 First shot.

16:04 Second shot.

16:10 Flashing red lights on Officer Lopez's vehicle captured on video.

16:14 "Shots fired" is yelled out.

16:15 Video captured Officer Lopez throwing the flashbang from his car to the driver's
door of the Kia Sportage.
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16:16 Flashbang detonates, releasing smoke.

AIITOPSY OF"IA OB DOMINGUEZ

Dr. Joseph O'Hara, a forensic pathologist employed by the Santa Clara County Medical
Examiner's Office, conducted the autopsy. Dominguez was 33 years of age. Dr. O'Hara
determined the cause of death as a "penetrating gunshot wound to head and neck without exit."
The entrance wound was the left corner of Dominguez's mouth. The projectile caused a fatal
hemorrhagic injury, traveling across his body in a downward trajectory through his jaw bone,
tongue, and the soft neck tissue before becoming lodged intemally against his spine. There was
no soot, stippling or gunpower near the entrance wound, though he did have fresh minor
lacerations to his neck, which were likely caused by the police canine when checking for his
responsiveness. The Crime Lab later determined that the projectile collected at autopsy was a
fragment of copper jacketing, not a lead core bullet.

Dr. O'Hara also diagnosed Dominguez with "acute methamphetamine and phencyclidine
intoxication." The National Institute of Health website6 describes the effects of phencyclidine
(PCP) intoxication as follows:

Low to moderate doses can cause numbness throughout your body and loss of
coordination.

Large doses may cause you to be very suspicious and not trust others. You might even
hear voices that are not there. As a result, you may act strangely or become aggressive
and violent.

It can increase heartrate, blood pressure, breathing rate, and body temperature. At high
doses, PCP can have an opposite and dangerous effect on these functions.

Because of the pain-killing (analgesic) properties of PCP, if you get seriously injured,
you might not feel pain.

Using PCP for a long time can cause memory loss, thinking problems, and problems
talking clearly, such as slurring words or stuttering.

Mood problems, such as depression or anxiety, can develop. This can lead to suicide
attempts.

CRIME LAB ANALYSIS

Criminalists in the Santa Clara County Crime Lab began examining the evidence collected
during this investigation on September 18, 2017 and completed their examination in February
2019. Criminalists conducted crime-scene reconstruction, which began on August 21,2018 and
was completed on November 15,2018. To complete the reconstruction, criminalists conducted
extensive firearms and trace evidence analysis of Dominguez's hooded sweatshirt, the fragment
ofjacketing that killed Dominguez, and the bullet that lodged in the rear passenger doorframe.
The criminalists also enhanced the body camera video and audio.

6https ://medlineplus. g ov I ency I patientinstructions/O00797.htm
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The criminalists concluded the following:

1. Officer Pina fired two successive shots, approximately one half second apart;

2. The projectile that killed Dominguez was a fragment of copper jacketing
recovered from his body. The combined weight of the jacketing and the lead core
recovered from the doorframe amounted to the approximate weight of a single
.223 bullet;

Only a single bullet entered the vehicle, meaning that the other shot fìred by
Officer Pina was a miss;

There was no way to tell definitively if the miss was fired first or second, but
according to firearms experts, when two shots are fired in rapid succession, a miss
is more likely to occur on the second shot due to recoil;

The bullet that entered the vehicle struck the driver's window, shattering it;

Upon impact with the glass, the bullet broke up, with the lead core going through
the forearm of Dominguez's hooded sweatshirt and ultimately lodging in the rear
passenger doorframe;

The jacketing fragment that broke away upon impact with the glass traveled in a
path that penetrated Dominguez's head, neck and spine, causing his death;

Dominguez was leaning back in his seat immediately after the shooting.

There were two holes in the left forearm of the hooded sweatshirt (the hole on the
frontside of the left sleeve was approximately 12 inches up from the edge of the
cuff and the hole located on the backside of the left sleeve was approximately
11.5 inches up from the edge of the cuff) that were caused by a single bullet
passing through (entrance and exit).

REI,EVANT I, PRINCIPLES

This review was conducted pursuant to the joint protocol between this office and all Santa Clara
County law enforcement agencies, which calls upon the District Attorney to conduct an
independent assessment of the circumstances surrounding the use of deadly force. This review
does not examine issues such as: compliance with the policies and procedures of any law
enforcement agency; ways to improve training or tactics; or possible civil liability. Accordingly,
the District Attorney's review should not be interpreted as expressing an opinion on those
matters.

Possible criminal charges against an officer involved in a fatal shooting include murder (Penal
Code section 187) and manslaughter (Penal Code section I92). To convict an officer of a
homicide charge, however, it would be necessary to prove beyond a reasonable doubt that no
legal justification existed for the officer's actions. (People v. Banlcs (1976) 67 Cal.App.3d 379,
383-384.) Several justifications may apply in any given case, and they are set forth in Penal
Code sections 196 and 197. Thejustifìcations pertinent to this case are use of force in self-
defense and defense of others, which are found in Penal Code section 197.

a
-)
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Califomia law permits all persons to use deadly force to protect themselves from the imminent
threat of death or great bodily injury. Penal Code section 197 provides that the use of deadly
force by any person is justifiable when used in self-defense or in defense of others. The relevant
criminal jury instruction, as written by the Judicial Council of California, is set forth in
CALCRIM 505 ("Justifiable Homicide: Self-Defense or Defense of Another"). The instruction
states that a person acts in lawful self-defense or defense of another if: 1) he reasonably believed
that he or someone else was in imminent danger of being killed or suffering great bodily injury;
and2) he reasonably believed that the immediate use of deadly force was necessary to defend
against that danger. In lawful self-defense or defense of another, a person may use no more
force than is reasonably necessary to defend against the danger. (CALCRIM 505.)

A person may resort to the use of deadly force in self-defense or in defense of another where
there is a reasonable need to protect oneself or someone else from an apparent, imminent threat
of death or great bodily injury. Perfect self-defense requires both subjective honesty and
objective reasonableness. (People v. Arís (1989) 215 Cal.App.3d I 778, 1186.) Additionally,
"fi]mminence is a critical component of both prongs of self-defense." (People v. Humphrey
(1996) 13 Cal.4th 1073, 1094.) In Aris, the trial court's clarifying instruction to the jury on the
subject was to the point and later cited with approval by the California Supreme Court: "An
imminent peril is one that, from appearances, must be instantly dealt with." (In re Christían S.

(1994) 7 Cal.4th 7 68, 7 83.)

A person's right of self-defense is the same whether the danger is real or merely apparent.
(People v. Jackson (1965) 233 Cal.App.2d 639.) If the person's beliefs were reasonable, the
danger does not need to have actually existed. (CALCRIM 505.) What constitutes "reasonable"
selÊdefense or defense of others is controlled by the circumstances. The question is whether
action was instantly required to avoid death or great bodily injury. In this regard, there is no duty
to wait until an injury has been inflicted to be sure that deadly force is indeed appropriate. In one
case, a robber pointed a gun at his victim and a deputy sheriff was called to the scene of the
robbery. Before the robber could get off a shot, the deputy fired his weapon, wounding the
robber. The appellate court remarked that "[s]uch aggressive actions required immediate
reaction unless an officer is to be held to the unreasonable requirement that an armed robber be
giventhe courtesyof the first shot." (Peoplev. Reed (1969) 270Ca\.App.2d37,45.)

There is no requirement that a person (including a police officer) retreat even if safety could have
been achieved by retreating. (CALCRIM 505.) In addition, police officers are not
constitutionally required to use all feasible alternatives to avoid a situation where the use of
deadly force is reasonable and justified. (klartinez v. County of Los Angeles (1996) 47
Cal.App.4th 334,348.)

When deciding whether a person's beliefs were reasonable, a jury considers all the circumstances
as they were known to and appeared to the person and considers what a reasonable person in a
similar situation with similar knowledge would have believed. (CALCRIM 505.)

In the related context ofcases alleging excessive force by police, the test ofreasonableness ofan
officer's use of deadly force is an objective one, viewed from the vantage of a reasonable officer
on the scene, rather than with the 20120 vision of hindsight. (Graham v. Conner (1989) 490 U.S.
386, 396.) It is also highly deferential to the police officer's need to protect himself and others.
The calculus of reasonableness must embody the allowance for the fact that "police officers are
often forced to make split-second judgments-in circumstances that are tense, uncertain, and
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rapidly evolving-about the amount of force that is necessary in a particular situation." (Id. at
3e6-3e7.)

ANALYSIS

When evaluating whether Officer Pina lawfully used deadly force that resulted in the death of
Jacob Dominguez on September 15, 2017, we examined his recorded statements, the reports of
law enforcement officers who witnessed the shooting, the statements of percipient civilian
witnesses, body camera video, surveillance video, audio recordings of the incident, as well as the
expert witness reports described herein.

Determining whether Officer Pina was legally justified in his use of a firearm under the
principles of self-defense and defense of others involves a two-part analysis:

1. Did he subjectively and honestly believe he needed to protect himself or others
from an apparent, imminent threat of death or great bodily injury; and

2. Was his belief in the need to protect himself or others from an apparent, imminent
threat ofdeath or great bodily injury objectively reasonable?

The following facts and circumstances support the conclusion that Officer Pina's fear of
imminent danger of great bodily injury or death to himself and other officers at the scene was
genuine and objectively reasonable under the circumstances.

Officer Pina and two other officers were attempting to apprehend a known gang member wanted
for his participation in an armed robbery five days earlier where the weapon had not been
located. Officer Pina was advised that Dominguez was believed to be armed with a handgun and
had prior convictions for violent crimes and firearm offenses. Further, several assault rifles were
recently seized from Dominguez's EanE, San Jose Grande.

The co-participant in that robbery, Andrew Anchondo, had been arrested two days earlier, and it
is a reasonable inference that Dominguez was aware of that arrest and believed that law
enforcement officials were looking to arrest him as well. Shortly after Anchondo's arrest and to
avoid apprehension, Dominguez purchased an airline ticket to depart in two days' time for
Dayton, Ohio, and he began saying his goodbyes to loved ones. He also made arrangements for
an unknown male to acquire and provide him with the rented Kia, presumably to avoid detection
by the authorities, which he was driving when the officers attempted to arrest him.

Not only was Dominguez desperate to avoid jail, he was also under the influence of
methamphetamine and PCP. The use of PCP, in particular, can have the effect of impairing
judgment, inducing aggression, and triggering violent behavior. These facts are relevant to
understanding Domingaez's mental state when the officers attempted to arrest him on September
15,2017. 

.

When the officers conducted their operation, Dominguez was plainly on notice that this was a
police action. Officer Lopez's siren and red and blue flashing lights were activated at the time of
the stop, and his red and blue lights were on throughout the encounter. The sirens of other
officers' vehicles can be heard prior to the shooting on Officer Ferguson's body camera.
Moreover, Dominguez employed counter surveillance tactics throughout the aftemoon while
attempting to shake the undercover SJPD vehicles.
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When he was finally stopped and faced with three SJPD officers commanding him to keep his
hands up, Officer Pina heard Dominguez say to him, "Fuck you. Shoot me, bitch." Such a
statement demonstrated that Dominguez had little regard for his own life and, consequently, no
regard for the life of the officers. Tragically, after 15 seconds of warnings, Dominguez dropped
his hands and leaned forward into his vehicle. At that moment, the officers would have been
justified discharging their firearms in self-defense and defense of others.

However, rather than fire immediately, Officers Pina and Ferguson gave Domingsez an extra
three seconds to show his hands. After the first 15 seconds of attempting to get Dominguez to
sufficiently comply so that he could be taken into custody, the officers began furiously yelling
o'Hands up!" with renewed urgency for three seconds before Officer Pina discharged his firearm.
The officers' change in tone appeared to be the moment they perceived an increased threat when
Dominguez dropped his hands and leaned forward for no legitimate reason. At that point, with
no compliance from Dominguez, the use of force was justified.

Lawful self-defense or defense of others does not require proof that the person who presented a
threat intended to fire at the officers. Such proof of intent is not required for deadly force to be
justified. The critical issue is not the state of mind of Domingaez. Rather, the issue is whether
Officer Pina acted reasonably under the circumstances. Here, Domingaez did not respond to the
presence of uniformed officers by complying with simple commands. Rather, he acted like
someone attempting to arm himself.

When Dominguez dropped his hands and moved forward, Officer Pina used no more force than
necessary to incapacitate Dominguez. Officer Pina fired only two shots, one of which hit
Dominguez. Once Officer Pinarealized that Dominguez was hit, he stopped firing.

Our analysis includes careful consideration of the meticulous crime-scene reconstruction
conducted by the Crime Lab, detailed in the "Crime Lab Analysis" section of this report. That
reconstruction supports the reasonable inference that when Officer Pina discharged his firearm
(most likely the first time), Dominguez's left arrn was in a position that permitted the bullet to
pass through the window and then the left sleeve of the hooded sweatshirt. That Dominguez's
left arm was in that position, however, does not change our conclusion that Officer Pina fired in
lawful self-defense for two reasons.

First, the possibility that Officer Pina intentionally shot a man with his left hand up is
inconsistent with the audio recordings from the officers' body cameras. The officers can be
clearly heard telling Dominguez to "Keep your hands up," indicating he did have them up
initially. Then, the officers' tone suddenly became more urgent, supporting their statements to
investigators that they could no longer see Dominguez's hands, which is why they yelled more
forcefully for him to put them back up.

Second, while it is very likely that Dominguez was holding his left hand up when the bullet
shattered the window, it is also reasonable to conclude, based on all the evidence,that
Dominguez chose to re-raise at least his left hand at precisely the same moment Officer Pina
pulled the trigger on his weapon.

We can never prove with certainty the position of Dominguez's left arm when he was struck by
the bullet fragment. The rapidly evolving events in this case exemplify how police officers are
required to make split-second judgments-in circumstances that are tense, uncertain, and rapidly
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evolving-about the amount of force that is necessary in a situation. By examining all the
evidence, we conclude that the facts and circumstances known to Officer Pina justified his use of
deadly force.

CONCLUSION

Based on the evidence reviewed in this case, Officer Pina actually and reasonably believed that
he needed to use deadly force to protect himself and others when Dominguez, a known violent
gang member, ignored explicit and repeated commands at gunpoint to keep his hands up, and
decided to drop his hands out of view. Further, Officer Pina used only that force which was
necessary to guard against that threat. Under the facts, circumstances, and applicable law in this
matter, Officer Pina's use of deadly force was justifiable in the defense of self and other self.
Consequently, no criminal liability attaches to him.

Dated: March 8,2019

Respectfully submitted,

ROBERT BAKER
Deputy District Attomey

y"fu{%*-
JEFFREY F. ROSEN
District Attorney
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