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I. PREAMBLE  

This report was prepared after a review of materials submitted by the San Jose Police 

Department (SJPD), Santa Clara County Sheriff’s Office, Santa Clara Police Department, and 

the Santa Clara County District Attorney’s Bureau of Investigation.  The submissions included: 

reports of the responding police officers; reports summarizing interviews of witnesses; audio and 

video recordings of interviews; body-worn camera footage; photographs; Medical Examiner’s 

reports; aerial surveillance video and police radio communications.  This review is being 

conducted pursuant to the Officer-Involved Incident Guidelines adopted by the Santa Clara 

County Police Chief’s Association on September 9, 2021. 

II.  SYNOPSIS 

 On January 19, 2022, Robert Seth Carter was parked in a stolen Toyota Camry in 

Guadalupe River Park.  When a San Jose Police patrol car approached, Carter drove off at high 

speed.  Despite not being actively pursued by the police, Carter drove the stolen car at speeds of 

up to 70 m.p.h. on freeways and surface streets across San Jose, from the west to the east and 

back again, running red lights and stop signs.  At one point, he even drove against heavy 

oncoming traffic.  He eventually drove into the City of Santa Clara, where he attempted to 

carjack an innocent bystander at gunpoint.  Eventually, he returned to San Jose where he ran a 

red light, T-boning a passing car and causing a major collision.  After crawling out of his burning 

vehicle, Carter fired a handgun at approaching patrol cars.  He continued to flee on foot until he 

was confronted by a police officer in a passing police vehicle.  Ignoring the officer’s commands 

to drop his gun, Carter raised his arm and pointed the gun directly at the officer.  Multiple 

officers fired, hitting Carter at least nine times.  Carter later died of multiple gunshot wounds. 
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III. SUMMARY OF FACTS 

 The incident was captured on thermal optics video recorded by SJPD’s helicopter Air 3.  

Although Carter drove his vehicle dangerously across San Jose, SJPD vehicles never engaged 

him in active pursuit.  Instead, responding units followed him without lights and sirens and 

stayed at least 30 seconds behind while Air 3 maintained surveillance.  No lights and sirens were 

activated until after Carter ran a red light, T-boned another motorist, and fled on foot. 

 On January 19, 2022, in the late afternoon, San Jose Police received a LoJack1 alert that a 

silver 2004 Toyota Camry was recently stolen.  As patrol units attempted to triangulate the 

vehicle’s position, Air 3 found the stolen car on the northern end of Guadalupe River Park, just 

south of the intersection of Interstate 880 and Highway 87.  Air 3 advised SJPD patrol units of 

the car’s location.  A patrol vehicle approached at approximately 6:45 p.m.  The Google Maps 

image below shows the area where the stolen car was found with a zoomed-in portion of thermal 

optics video taken from Air 3 as SJPD approached Carter and the stolen Camry: 

  

1  LoJack is a stolen vehicle recovery system that utilizes GPS to locate users' vehicles. 
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 As the SJPD patrol car approached from the west, Carter drove northeast along the dirt 

trail until reaching W. Hedding Street.  Carter turned westbound on W. Hedding Street to 

northbound Coleman Avenue.  He took I-880 north to Highway 101 south and exited at Alum 

Rock Avenue.  Carter went eastbound on Alum Rock Avenue and wound his way south to Story 

Road, driving at speeds over 60 m.p.h. on surface streets and running red lights.  At 6:53 p.m., 

Carter arrived at Story Road and turned westbound.  After driving about two blocks, Carter 

crossed into the eastbound lanes and drove westbound against heavy traffic, forcing cars to brake 

and swerve to avoid a collision.  

 At approximately 6:54 p.m., Carter moved back to westbound Story Road and 

immediately turned north on McLaughlin Avenue.  He took I-280 west to Highway 87 north.  

Carter exited at Julian Street, drove westbound under the freeway, and then immediately turned 

north back into Guadalupe River Park.  After driving aimlessly around the park trails for about 

five minutes, Carter took northbound Coleman Avenue to I-880 south and exited onto The 

Alameda in the City of Santa Clara.  Carter turned south on Monroe Street.   

 At 7:06 p.m., Carter approached a motorist who had just parked and opened the driver’s 

door of his car on the 100 block of Monroe Street in Santa Clara.  Carter stopped in the middle of 

the road, hopped out of the stolen Camry, pointed a gun at the motorist, and stated,  “Get out of 

the car... I need your keys!”  The image below shows Carter pointing his gun at the victim: 
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 The motorist ran south and took cover behind another vehicle, at which time he realized 

his keys were in his pocket.  Carter appeared frustrated upon discovering there were no keys in 

the car.  He yelled an expletive, got back into the Camry, and continued south on Monroe Street. 

 At 7:07 p.m., Carter turned eastbound on W. Hedding Street from Monroe Street.  At 

7:08 p.m., he ran the red light at Bascom Avenue, crossing heavy traffic, and then continued 

eastbound on W. Hedding Street.  At 7:08:50 p.m., Carter ran the red light at W. Hedding Street 

and Park Avenue at approximately 70 m.p.h., T-boning a car as seen in the image below: 
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The impact caused the other car to careen onto the sidewalk at the northeast corner of Park 

Avenue and W. Hedding Street, injuring the driver and passenger.  The Camry spun 180 degrees 

and caught fire.  As the Camry slowly rolled backward toward the northeast corner of the 

intersection, Carter climbed out of the front passenger window as seen in the image below: 

 

Holding a gun in his right hand, Carter crossed Park Avenue and ran north, away from the crash. 

 At 7:09:16 p.m., Officers Aidan Guy and Shayna Nail arrived at the intersection of W. 

Hedding and Park Avenue.  Carter stopped in the middle of the street, turned south toward 

Officer Guy, and fired a single shot from his handgun.  The magnified inset in the image below 

shows the muzzle flash of Carter’s gun when he fired at Officer Guy: 
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After firing at Officer Guy, Carter fled west through the parking lot behind an office building at 

the corner of W. Hedding and Park Avenue.  

 Officer Guy chased Carter toward the parking lot and fired a single shot from his service 

weapon from the corner of W. Hedding Street at Park Avenue but missed.  The image below 

shows Officer Guy shooting at Carter through the office building parking lot: 

 

Carter then exited the southern driveway of the parking lot and ran westbound on W. Hedding 

Street: 
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When Carter began running west on W. Hedding Street, Air 3 warned officers, “Units stop on 

Hedding!  He’s coming westbound on the north sidewalk on your left!” 

 Officer Guy followed Carter into the parking lot, but the officer returned to the corner of 

W. Hedding Street and Park Avenue when he realized it was too dark to see him.  Officer Guy 

announced, “Shots fired! Shots fired!” on his radio on the way back to the intersection. 

 While Officers Guy and Nail maintained their position at W. Hedding Street and Park 

Avenue, Officer Thomas Ortiz arrived there in his patrol vehicle, exited, and immediately began 

running westbound on W. Hedding Street.  At that moment, Officer Alex Gutierrez was 

approaching eastbound on W. Hedding Street and crossed Burrell Court.  The image below 

shows Carter’s position when Officer Gutierrez stopped his patrol vehicle after hearing the 

warning from Air 3. 

 

 Officer Gutierrez exited his patrol vehicle on the driver’s side and saw Carter holding a 

gun.  The officer ordered Carter to drop the weapon, but Carter raised his right hand and pointed 

the gun directly at Officer Gutierrez while backing away from the sidewalk.  The image below 
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shows Officer Gutierrez’s patrol vehicle with the front door open and a close-up inset of Carter 

aiming his gun at the officer: 

 

Officer Gutierrez waited four seconds and then fired a single shot at Carter.  Carter was hit and 

crumpled onto the grassy area at the northeast corner of the intersection at W. Hedding Street 

and Burrell Court.  Air 3 observed Carter go down and immediately called for Emergency 

Medical Services (EMS) to respond.  Officer Gutierrez later explained that when Carter went 

down, Carter was still holding the gun.  He told investigators that he did not fire again because 

he could only see Carter’s backside, and the gun was obscured by his body. 

 As Officer Ortiz raced to the intersection, he saw Carter raise his right hand, extend his 

arm, and aim his gun at Officer Gutierrez.  Officer Ortiz heard Officer Gutierrez fire his gun at 

Carter but believed it was Carter firing at Officer Gutierrez.  Approximately seven seconds after 

hearing Officer Gutierrez’s gun discharge, Officer Ortiz arrived at the corner of W. Hedding 

Street and Burrell Court.  Although Carter was on the ground, his upper body was propped up, 
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and he was still holding his gun.  Officer Ortiz said it appeared to him that Carter was still trying 

to aim his gun at the officers.  Fearing for his life and that of Officer Gutierrez, Officer Ortiz 

took cover behind a tree along the southern sidewalk and fired nine times at Carter within four 

seconds. 

 Hearing shots to the west, Officers Nail and Guy ran west along W. Hedding Street 

toward Burrell Court.  The officers arrived at the intersection when Officer Ortiz stopped firing.  

Officer Gutierrez yelled, “Hold your fire! Hold your fire!” 

 Officer Nail ran behind Officer Ortiz and positioned herself to his left.  Officer Guy 

stopped short of the tree, positioning himself just to the right of Officer Ortiz.  Officer Gutierrez 

was still standing in the intersection to the left of Officer Nail.  Officer Guy yelled, “Suspect, 

drop the gun!  Suspect, drop the gun!”  At that moment, Carter was lying on his left side in a 

fetal position with his right hand either holding his gun or almost on top of it, as seen here:   

 

About five seconds after Officer Gutierrez yelled “Hold your fire,” both the body-worn camera 

(BWC) and Air 3 videos showed Carter sitting up, raising his gun with both hands, and pointing 
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it in the direction of Officers Gutierrez, Nail, and Ortiz.  Officer Ortiz, believing Carter was 

attempting to shoot, fired one additional shot at Carter. 

 The image below from Officer Ortiz’s BWC shows Carter’s body position immediately 

after Officer Ortiz’s first volley of nine shots (A) and Carter’s body position the instant before 

Officer Ortiz fired the additional shot (B):  

 

The BWC timestamp recorded image A occurring at 19:09:57 and image B occurring five 

seconds later at 19:10:02. 

Note that in image A, Carter is lying on his side/back.  In image B, he is clearly sitting 

up, obscuring the lights at the base of the tree that were previously visible in image A.2 The Air 3 

video of this same moment shows Carter sit up, extend both arms, and bring them together in the 

direction of the officers. 

 Officer Nail, standing directly to Officer Ortiz’s left, mistakenly believed that Officer 

Ortiz’s additional shot was Carter shooting at the officers, so she fired her service weapon at 

2 The digital resolution of A is higher than B because Air 3 was shining a spotlight on Carter in the first image. 
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least twice at him.  Officer Ortiz then mistakenly believed that Officer Nail’s gunshots were 

Carter shooting at him, so he ducked behind the tree and reloaded his gun.  Officer Guy 

mistakenly believed that the gunshots fired by Officers Nail and Ortiz were being fired by Carter, 

so he also discharged his weapon. 

 Carter went down again, but still did not drop the gun.  All three officers then 

simultaneously fired multiple times at Carter.  Based on a count of the casings and the BWC 

audio, it appears that Officers Ortiz, Nail, and Guy collectively discharged a total of 51 rounds at 

Carter within a total of 12 seconds after Officer Gutierrez fired his single shot. 

 The Air 3 surveillance video showed that the officers ceased fire as soon as Carter 

dropped the gun and stopped moving.  Even though Carter’s gun was still within inches of his 

right hand, Officer Ortiz yelled, “Hold Fire!  Hold Fire!”  The Air 3 color video image below 

shows Carter’s position relative to the gun after officers stopped shooting. 
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 Officer Guy, unable to see if Carter was still holding the gun, yelled multiple times, 

“Drop the gun, and we will get you medical aid!”  Officer Nail also yelled multiple times for 

Carter to “Drop the gun!” 

  Air 3 notified the officers that Carter was no longer holding the gun, but it was still 

within reach.  Since the gun was within reach of Carter’s hand, the officers used a police dog to 

pull Carter away from the firearm.  A Santa Clara County Sheriff’s Office K-9 was deployed, 

grabbed Carter by the leg, and pulled him clear of the gun.  Once officers determined Carter did 

not have any additional weapons on him, EMS began medical intervention and transported 

Carter to Valley Medical Center (VMC), where he was later pronounced deceased at 7:53 p.m. 

 As EMS attended to Carter, all four involved officers were admonished as a group on 

BWC not to discuss the incident with each other or anyone else.  The officers were then 

transported separately to SJPD for interviews. 

 A shell casing matching Carter’s gun was recovered from Park Avenue just north of W. 

Hedding Street where he had fired it at Officer Guy.  No shell casings were found near Carter’s 

body at the intersection of W. Hedding Street and Burrell Court, and SJPD’s Crime Scene Unit 

did not find any evidence that Carter had fired his gun at the officers at that location.  However, 

Air 3 video clearly recorded Carter aiming his gun at Officer Gutierrez and moving while on the 

ground with the gun either in his hand or extremely close to it. 

 The Medical Examiner determined Carter’s death to be a homicide caused by multiple 

gunshot wounds. 

IV. WITNESS STATEMENTS 

Multiple police officers and civilian witnesses were interviewed in this case.  Summaries 

of the most pertinent interviews are included below. 
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A. OFFICER WITNESSES 

All four officers who fired their weapons were interviewed by SJPD Homicide detectives 

and DA Bureau of Investigation (BOI) investigators. 

 1. OFFICER ALEX GUTIERREZ 

Officer Alex Gutierrez was interviewed by DA BOI Investigator Larry Ryan and SJPD 

Detective Jennifer Valosek on the morning of January 20, 2022.  The interview was audio-

recorded but not video-recorded at the request of his attorney. 

Officer Gutierrez has been a police officer with the City of San Jose for 22 years.  On the 

date of the incident, he was assigned to the Patrol Division, where he has worked since 2018.  

Prior to that, Officer Gutierrez worked with several specialized units, including the Violent 

Crimes Enforcement Team (VCET); the Mobile Emergency Response Group and Equipment 

(MERGE), which is SJPD’s SWAT team; and the Bomb Squad.  Officer Gutierrez has also 

served as a firearm and range instructor. 

Officer Gutierrez normally works swing shift, which begins at 3:00 p.m., but on January 

19, 2022, he started work at 9:00 a.m. to assist the Sexual Assault Investigation Unit with an 

unrelated operation.  At the time of the officer-involved incident, Officer Gutierrez was wearing 

a standard blue “BDU” uniform with SJPD patches on each shoulder and a cloth badge sewn 

onto the left breast.  An Axon body-worn camera was attached to the front of his uniform, and he 

wore a standard duty belt holding his pepper spray, extra ammunition, Taser, collapsible baton, 

radio, handcuffs, and firearm.  Officer Gutierrez’s firearm is a Glock 21, which is a semi-

automatic pistol that uses .45 caliber ammunition.  When he arrived at W. Hedding Street and 

Burrell Court, he was driving a fully marked SJPD Ford Explorer SUV equipped with 
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emergency lights and siren.  Officer Gutierrez’s recollection and descriptions of the events 

surrounding the shooting were consistent with the BWC and Air 3 surveillance videos.   

On the evening of January 19, 2022, Officer Gutierrez was monitoring the surveillance of 

an unknown suspect driving a stolen car over his radio.  He heard the suspect was driving 

erratically around San Jose and then eventually ended up in Santa Clara where he tried to carjack 

a motorist.   

Officer Gutierrez was driving eastbound on W. Hedding Street from Bascom Avenue 

when Air 3 broadcasted that the driver had crashed at the intersection of W. Hedding Street and 

Park Avenue.  As he approached Burrell Court, Officer Gutierrez heard Air 3 tell him to stop 

because the suspect was coming right toward him.  Officer Gutierrez stopped his marked patrol 

vehicle and saw the suspect (later identified as Carter) running westbound along the north 

sidewalk of W. Hedding Street.  Officer Gutierrez opened the driver’s side door of his patrol 

vehicle and immediately noticed that Carter was carrying a handgun.  Upon seeing that, Officer 

Gutierrez got out of his car and drew his firearm, yelling at Carter, “Police, stop!”   

Officer Gutierrez said that Carter initially complied, stopped, and turned to face him.   

Carter, however, then raised his arm and pointed his gun at Officer Gutierrez.  Officer Gutierrez 

yelled at Carter to drop the gun.  Carter lowered the gun, but then quickly raised it again.  Officer 

Gutierrez stated that, at that point, he feared for his life.  He thought Carter was going to shoot 

and kill him and possibly hurt others based on the previously attempted carjacking.  So, from 

approximately 15 yards away, Officer Gutierrez fired one round at Carter, after which Officer 

Gutierrez saw Carter go down.  The officer then lowered his gun to a "low ready" position.  

Officer Gutierrez said he was unaware if Carter shot at him or any of the other officers. 
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After Carter went down, three other officers that he later learned were Officers Ortiz, 

Nail, and Guy arrived and began shooting from behind the tree at the corner of W. Hedding 

Street and Burrell Court.  Officer Gutierrez could see Carter moving and believed he was still a 

threat since he was armed with a gun, but the officer did not shoot because he could only see 

Carter’s “butt and back.”  Officer Gutierrez saw and heard the other officers shooting at Carter, 

but he did not see Carter shooting at the officers. 

Once the shooting stopped, Officer Gutierrez checked on the other officers to see if any 

had been injured.  He then coordinated with the Sheriff’s Office canine unit to have Carter pulled 

away from the gun that was within his grasp.  Officer Gutierrez said he and Officer Nail 

handcuffed Carter, after which others provided medical treatment to him. 

Officer Gutierrez said he fired his gun out of fear that Carter would shoot and kill him 

and others based on his behavior.  He did not consider using less-lethal options since there was 

no time to do so when Carter ignored commands to drop the gun and aimed it directly at him.  

Officer Gutierrez was unaware that Carter had fired his gun at Officer Guy shortly before he 

encountered him on W. Hedding Street. 

 2. OFFICER THOMAS ORTIZ 

Officer Thomas Ortiz was interviewed by DA BOI Investigator Larry Ryan and SJPD 

Detective Jennifer Valosek on the morning of January 20, 2022.  The interview was audio-

recorded but not video-recorded at the request of his attorney. 

Officer Ortiz has been a police officer with the City of San Jose for four years.  On the 

date of the incident, he was assigned to the Patrol Division, where he has worked since he joined 

the department.  Prior to that, Officer Ortiz served four years in the U.S. Marine Corps as a 

machine gunner. 
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On January 19, 2022, Officer Ortiz started his normal swing shift at 3:00 p.m.  At the 

time of the officer-involved incident, Officer Ortiz was wearing a standard blue “BDU” uniform 

with SJPD patches on each shoulder and a cloth badge sewn onto the left breast.  An Axon body-

worn camera was attached to the front of his uniform, and he wore a standard duty belt holding 

his pepper spray, extra ammunition, Taser, collapsible baton, radio, handcuffs, and firearm.  

Officer Ortiz’s firearm is a Glock 21, which is a semiautomatic pistol that uses .45 caliber 

ammunition.  When he arrived at W. Hedding Street and Park Avenue, he was driving a fully 

marked SJPD Ford Explorer SUV equipped with emergency lights and siren.  Officer Ortiz’s 

recollection and descriptions of the events surrounding the shooting were consistent with the 

BWC and Air 3 surveillance videos, except for his belief that 1) Carter fired a single shot at 

Officer Gutierrez, and 2) Carter fired at Officer Ortiz at the corner of W. Hedding Street and 

Burrell Court, as discussed below.  

On the evening of January 19, 2022, Officer Ortiz was monitoring the surveillance of an 

unknown suspect driving a stolen car over the radio.  He heard the suspect was driving erratically 

around San Jose and then eventually ended up in Santa Clara where he tried to carjack a 

motorist.  Officer Ortiz was about a half-mile away when he heard over the radio that the suspect 

had crashed into another vehicle at the intersection of W. Hedding Street and Park Avenue. 

When Officer Ortiz arrived at W. Hedding Street and Park Avenue, he saw the aftermath 

of the collision and heard that the suspect driver was fleeing with a gun in his hand.  Officer 

Ortiz saw the suspect, later identified as Carter, running westbound on the north side of W. 

Hedding Street, so he exited his patrol vehicle and ran after him.  When Officer Ortiz got about 

15 yards from the intersection of W. Hedding Street and Burrell Court, he saw Carter standing at 

the corner with his arm outstretched, pointing a gun at Officer Gutierrez.  Officer Ortiz told 
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investigators that he saw Carter fire one round at Officer Gutierrez’s patrol vehicle, which was 

approaching eastbound on W. Hedding Street.3  While Carter moved into the front yard of the 

house at the northeast intersection of W. Hedding Street, Officer Ortiz took cover behind the 

large tree on the north sidewalk.  Officer Ortiz feared for Officer Gutierrez’s life as he had no 

cover and believed Carter had already shot at him once.  So, Officer Ortiz fired “six to seven” 

shots at Carter with his .45 caliber Glock 21.  Officer Ortiz said he then heard the sound of a 

bullet going by his head and ducked behind the tree to protect himself.4  

Officer Ortiz reloaded his gun and saw that Carter was on the ground, but still moving 

with the gun in his hand.  Fearing for himself and the other officers, Officer Ortiz fired “six to 

seven” additional rounds.  Once Carter stopped moving, Officer Ortiz yelled, “Cease fire!”  

Officer Ortiz could no longer see the gun, and a canine officer was used to pull Carter away from 

it.  After Carter was pulled to the sidewalk, Officer Ortiz noticed Carter’s left leg was bleeding, 

and his pants were soaked in blood.  Officer Ortiz cut off Carter’s left pant leg and applied a 

tourniquet.  After that, Officer Ortiz was pulled away from Carter and sequestered. 

Officer Ortiz told investigators that he did not identify himself as a police officer, order 

Carter to drop his gun, or attempt de-escalation techniques because he did not have time.  Officer 

Ortiz said his only option was to shoot to stop the threat.  Officer Ortiz said he felt that had he 

not done so, he or other officers would have been killed.  

 

 

 

3 The physical and video evidence established that this single gunshot was actually fired by Officer Gutierrez at 
Carter. 
4 Officer Ortiz believed this shot was fired by Carter, but a frame-by-frame analysis of Officer Guy’s BWC video 
confirmed that it was from Officer Nail, who was standing to his left.
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 3. OFFICER SHAYNA NAIL 

Officer Shayna Nail was interviewed by DA BOI Investigator Jon Atkinson and SJPD 

Sgt. Paul Hamblin on the morning of January 20, 2022.  The interview was audio-recorded but 

not video-recorded at the request of her attorney. 

Officer Nail has been a police officer with the City of San Jose for six years.  On the date 

of the incident, she was assigned to the Patrol Division, where she has worked since she joined 

the department.  She is currently a Field Training Officer (FTO).  Prior to that, Officer Nail 

served three years as a correctional officer in North Carolina. 

On January 19, 2022, Officer Nail started her normal swing shift at 3:00 p.m.    At the 

time of the officer-involved incident, Officer Nail was wearing a standard blue “BDU” uniform 

with SJPD patches on each shoulder and a cloth badge sewn onto the left breast.  An Axon body-

worn camera was attached to the front of her uniform, and she wore a standard duty belt holding 

her pepper spray, extra ammunition, Taser, collapsible baton, radio, handcuffs, and firearm.  

Officer Nail’s firearm is a Glock 17, which is a semiautomatic pistol that uses 9mm caliber 

ammunition. When she arrived at W. Hedding Street and Park Avenue, she was driving a fully 

marked SJPD Ford Explorer SUV equipped with emergency lights and siren.  Officer Nail’s 

recollection and descriptions of the events surrounding the shooting were consistent with the 

BWC and Air 3 surveillance videos, except for her belief that Carter was shooting at her at the 

corner of W. Hedding Street and Burrell Court, as discussed below. 

On January 19, 2022, Officer Nail and Officer Guy became aware that Air 3 was 

conducting surveillance on a stolen car.  The two officers were monitoring Air 3 

communications and began following the stolen car in separate police vehicles when it started 
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heading back from the East Side of San Jose.  The two officers followed at a distance of 

approximately one mile, without lights and sirens. 

Once Officer Nail heard Air 3 announce the suspect had attempted a carjacking on 

Monroe Street, Officers Nail and Guy began driving in that direction.  As the two officers drove 

northbound on Monroe Street, the suspect vehicle passed them heading south.  The officers made 

a U-turn and continued following the suspect's stolen vehicle at a distance without lights and 

sirens. 

Sometime after the suspect vehicle turned eastbound on W. Hedding Street, Officer Nail 

heard Air 3 announce that the vehicle had collided with another car at the intersection of W. 

Hedding Street and Park Avenue.  Officer Nail arrived at the crash scene right behind Officer 

Guy.  She saw the suspect, later identified as Carter, running north on Park Avenue, and as she 

exited her patrol vehicle, she heard a gunshot.  Officer Guy said to her, “He just shot at me!”  

She and Officer Guy ran toward the Park Avenue entrance to the office building parking lot, but 

they went back to the intersection after losing sight of Carter.     

When she returned to the intersection of W. Hedding Street and Park Avenue, Officer 

Nail saw Officer Ortiz arrive and run toward the office building’s W. Hedding Street driveway.  

Officer Nail then heard gunshots from the west down W. Hedding Street, so she began running 

in that direction.  She eventually arrived at the intersection of W. Hedding Street and Burrell 

Court and stopped next to Officer Ortiz.  At that moment, she recalled that Carter was “bent 

over” slightly and shooting at her and Officer Ortiz.  Officer Nail said she saw the muzzle flash 

from Carter’s gun.5  To defend her life and that of Officer Ortiz, Officer Nail fired “three to four” 

shots at Carter.  Officer Nail stopped shooting once she believed Carter had stopped shooting. 

5 The video and physical evidence showed that Officer Nail mistook the muzzle flash from Officer Ortiz’s gun as 
gunfire from Carter’s gun, which was out of ammunition at that time. 
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After the canine officer pulled Carter away from the gun by the leg, Officer Nail assisted 

Officer Ortiz in applying a tourniquet to Carter’s leg.  She was thereafter replaced by other 

officers and medical personnel who provided first aid to Carter.   

Officer Nail was asked if she had considered de-escalation techniques. She responded, 

“There was no time for that because he was shooting at me and my partners.” 

4. OFFICER AIDAN GUY 

Officer Aidan Guy was interviewed by DA BOI Investigator Jon Atkinson and SJPD 

Sergeant Paul Hamblin on the morning of January 20, 2022.  The interview was audio-recorded 

but not video-recorded at the request of his attorney. 

Officer Guy has been a police officer with the City of San Jose for eight years, except for 

three months at the end of 2021 when he worked as a Special Agent with the California 

Department of Justice.  On the date of the incident, he was assigned to the Patrol Division.  His 

previous assignments include three years in METRO and serving as an FTO. 

Officer Guy normally works swing shift, which begins at 3:00 p.m., but on January 19, 

2022, he started work at 5:00 a.m. to assist VCET with an unrelated operation.  At the time of the 

officer-involved incident, Officer Guy was wearing a standard blue “BDU” uniform with SJPD 

patches on each shoulder and a cloth badge sewn onto the left breast.  An Axon body-worn 

camera was attached to the front of his uniform, and he wore a standard duty belt holding his 

pepper spray, extra ammunition, Taser, collapsible baton, radio, handcuffs, and firearm.  Officer 

Guy’s firearm is a Glock 17, which is a semiautomatic pistol that uses 9mm caliber ammunition.  

When he arrived at W. Hedding Street and Park Avenue, he was driving a fully marked SJPD 

Ford Explorer SUV equipped with emergency lights and siren. 



24 

Officer Guy’s recollection and descriptions of the events surrounding the shooting were 

consistent with the BWC and Air 3 surveillance videos, except for his belief that Carter was 

pointing his gun at the officer as he fled through the parking lot, and that Carter was shooting at 

him at the corner of W. Hedding Street and Burrell Court, as discussed below. 

After clearing an unrelated call with Officer Nail, Officer Guy heard over the radio that 

Air 3 was tracking a stolen car into his district.  Officers Guy and Nail followed the suspect 

vehicle intermittently from a distance in San Jose, allowing Air 3 to track it.  When the suspect 

drove into Santa Clara, Officer Guy discontinued his long-distance surveillance until he heard 

about the attempted carjacking on Monroe Street from Air 3.  He also heard that the suspect was 

armed with a gun.  Upon hearing that the suspect SJPD had been tailing in San Jose had 

committed an act of armed violence, Officer Guy began driving northbound on Monroe Street.  

However, shortly after making that turn, he saw the stolen Camry drive past him southbound.  

Officer Guy turned on his emergency lights and siren to make a U-turn and then followed the 

suspect south.  He turned his lights and siren off after completing the turn.  Officer Nail was 

behind Officer Guy and also made a U-turn. 

Officer Guy lost visual contact with the stolen vehicle as he drove south on Monroe 

Street, but Air 3 advised the suspect had turned and was driving eastbound on W. Hedding 

Street.  Officer Guy proceeded to W. Hedding Street when Air 3 announced that the suspect had 

crashed and exited the car holding a gun.  When Officer Guy arrived at the intersection, he 

switched on his patrol vehicle’s lights and siren and saw the suspect, later identified as Carter, 

running north on Park Avenue with a gun in his hand. 

When Officer Guy stopped his patrol vehicle and got out, Carter turned to him and fired a 

single bullet.  Officer Guy believed that shot was aimed at him, as opposed to his vehicle, 
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because Carter looked directly at him when he fired.  Officer Guy said he could feel the bullet fly 

past his head. 

Officer Guy said Carter then started running westbound through the parking lot but still 

had the gun pointed at the officer.  When Carter looked directly at Officer Guy with the gun still 

aimed in his direction, Officer Guy thought, “He’s going to kill me.”  Fearing for his life, Officer 

Guy fired one shot from his gun at Carter.  Officer Guy said he fired when Carter was running in 

front of a cement wall that could stop a bullet, so he felt it was safe to shoot there. 

Officer Guy ran after Carter but stopped at the eastern driveway at Park Avenue because 

the parking lot was dark, and he could no longer see Carter.  He returned to the intersection of 

W. Hedding Street and Park Avenue, where he met up with Officer Nail.  When he heard gunfire 

coming from the west down W. Hedding Street, he and Officer Nail ran in that direction.  As he 

did so, Officer Guy called out, “Shots fired!” on his radio.  

When he and Officer Nail arrived at the intersection of W. Hedding and Burrell Court, he 

saw other officers firing at Carter, who was on the lawn of the home at the northeast corner of 

the intersection.  Officer Guy described Carter as crouched or kneeling with a gun in his hand.  

Officer Guy said that Carter aimed his gun at Officer Nail and looked directly at Officer Guy.  

Officer Guy heard the sound of gunfire and saw a flash of smoke from Carter’s gun, believing 

that Carter was firing at him.6 Thinking, “He’s going to kill me,” Officer Guy fired at Carter 

multiple times.  

Officer Guy stopped firing once he believed the suspect was no longer shooting.  Officer 

Guy still saw the gun in Carter’s hand, but he eventually dropped it to the ground.  Officer Guy 

ordered Carter to crawl away from the gun, telling him he would get medical aid in return.  

6 The video and physical evidence showed that Officer Guy mistook the muzzle flash from Officers Ortiz and Nail’s 
guns as gunfire from Carter’s gun, which was out of ammunition at that time. 
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Carter made no effort to move, so a canine officer was used to drag him away from the firearm.  

EMS arrived shortly after that and began treating Carter.   

Officer Guy said he was surprised that Carter did not react at all when being shot by the 

officers, leading him to believe he was either wearing body armor or was under the influence of 

drugs.  Officer Guy believed the officers were lucky that none of them was hit by Carter’s 

gunfire. 

B.  CIVILIAN WITNESS JANE DOE 

On February 2, 2022, SJPD Homicide Sergeant Hamblin and Detective Valosek 

interviewed Jane Doe,7 a close friend of Carter, about Carter’s state of mind at the time of the 

shooting.  Jane Doe stated that she had known Carter most of his life.  Although they were not 

biologically related, the two treated each other like family members.  Doe expressed her anger 

that the officers shot Carter so many times because she believed Carter only had one bullet in his 

gun.  She said Carter told her that it only had one bullet in the magazine when he bought it.  Doe 

acknowledged, however, in her opinion, that Carter had put himself in a position where he gave 

the officers no choice but to use deadly force against him.  

Doe surmised that Carter may have intended for the police to kill him.  She stated Carter 

was released from prison approximately two years ago.  After Carter was released, he confided 

in Doe that he suffered both mentally and physically while incarcerated.  Carter told Doe that he 

was “never going back to prison.”  Carter said he would kill himself if he ever believed he was 

going to be arrested by the police. 

 

 

7 Jane Doe’s name is redacted in this report to protect her privacy. 
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V. EVIDENCE 

A. CRIME SCENE 

The SJPD Crime Scene Unit (CSU) collected evidence from both shooting locations, 

Park Avenue and Burrell Court.  Carter’s gun was collected from the grassy area at W. Hedding 

Street and Burrell Court where he fell to the ground after being hit by Officer Gutierrez’s 

gunshot.  The weapon was identified as a semiautomatic 9mm handgun.  The slide was back, the 

trigger was pulled, and both the magazine and chamber were empty.  Below is an image of 

Carter’s gun when collected by CSU: 

 

SJPD CSU also collected 54 spent shell casings.  One spent 9mm casing was found on 

Park Avenue where Carter shot his gun at Officer Guy.  One spent 9mm casing was found on 

Park Avenue where Officer Guy fired at Carter as he fled through the office building parking lot.  

One spent .45 auto casing was found under Officer Gutierrez’s patrol vehicle.  Fifty-one (51) 

spent casings (9mm and .45 auto) were found around the tree behind which Officers Gutierrez, 
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Ortiz, Nail, and Guy fired their guns at Carter.  No spent casings associated with Carter’s gun 

were found at the intersection of W. Hedding Street and Burrell Court. 

SJPD CSU found evidence of multiple bullet strikes caused by the officers’ guns.  No 

bullet strikes associated with Carter’s gun were identified. 

B. AUTOPSY 

 Carter’s autopsy was conducted on January 21, 2022, by Medical Examiner Nika 

Aljinovic, MD.  Dr. Aljinovic determined that Carter suffered nine perforating/penetrating 

gunshot wounds: three to the chest, one to the abdomen, and five to the hands, arms, and legs.  

Four spent projectiles were recovered from Carter’s body: one from the gunshot wound to the 

abdomen, one from a gunshot wound to his right arm, and two from the three gunshot wounds to 

the chest.  The projectile causing the third gunshot wound to the chest exited Carter’s body.  Dr. 

Aljinovic determined Carter’s death was a homicide caused by multiple gunshot wounds. 

 Carter’s blood was found to contain methamphetamine and amphetamine.  The effects of 

methamphetamine toxicity include violent behavior, paranoia, and hallucinations.8 

C. CRIME LAB 

 Carter’s gun had no serial number.  It was a 9mm semiautomatic “ghost gun.”9 The lab 

determined that the spent shell casing found on Park Avenue where Carter shot at Officer Guy 

was, indeed, fired from Carter’s gun. 

D. AIR 3 SURVEILLANCE AND BODY-WORN CAMERA VIDEOS 

As mentioned in the Summary of Facts above, the entire incident described below was 

captured on thermal optics video recorded by SJPD’s helicopter, Air 3.  Commercial surveillance 

8 https://www.drugabuse.gov/publications/drugfacts/methamphetamine 
9 “A privately made firearm, sometimes called ghost gun or homemade firearm, is a firearm that lacks a 
commercially-applied serial number, rendering the weapon untraceable.”  (Wikipedia contributors. "Privately made 
firearm." Wikipedia, The Free Encyclopedia, 6 Jun. 2022.) 
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video and a cellphone video recorded by a bystander were also collected and reviewed, but the 

devices did not record anything relevant to the investigation. 

 The BWC video recordings from all involved officers were collected and reviewed.  

Officer Gutierrez’s BWC was not activated until after the shooting stopped.  The body-worn 

cameras of Officers Ortiz, Nail, and Guy, however, contained valuable audio and video that was 

incorporated into the Summary of Facts above.  All four BWC recordings captured the officers 

being admonished not to discuss the case with each other or anyone else and being separately 

transported to SJPD. 

A compilation of the relevant portions of Air 3 and BWC videos can be found on 

YouTube:   

https://www.youtube.com/watch?v=xQnEUcYXeT0 

VI. LEGAL ANALYSIS  

 A. RELEVANT LEGAL PRINCIPLES 

This review was conducted pursuant to the joint protocol between this office and all 

Santa Clara County law enforcement agencies, which calls upon the District Attorney to jointly 

investigate and conduct an independent assessment of the circumstances surrounding the use of 

deadly force.   

Possible criminal charges against the involved officers in this case include murder (Penal 

Code § 187), manslaughter (Penal Code § 192), and Assault with a Deadly Weapon (Penal Code 

§ 245).  To convict an officer of any of these charges, however, it would be necessary to prove 

beyond a reasonable doubt that no legal justification existed for the officer’s actions.  (People v. 

Banks (1976) 67 Cal.App.3d 379, 383-384.)  Several justifications may apply in any given case, 

and they are set forth in Penal Code sections 196, 197, and 835a.  The justifications pertinent to 
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this case are the use of force by police officers in self-defense and defense of others, which are 

found in Penal Code sections 196 and 835a. 

California Penal Code section 835a(a)(1) states that “the authority to use physical force, 

conferred on peace officers by this section, is a serious responsibility that shall be exercised 

judiciously and with respect for human rights and dignity and for the sanctity of every human 

life…[E]very person has a right to be free from excessive use of force by officers acting under 

color of law.”  Section 835a(a)(3) recognizes that “the decision by a peace officer to use force 

shall be evaluated carefully and thoroughly, in a manner that reflects the gravity of that authority 

and the serious consequences of the use of force by peace officers, in order to ensure that officers 

use force consistent with law and agency policies.” 

California Penal Code section 835a(c)(1)(A) permits officers to use deadly force when 

necessary to protect themselves and others from the “imminent threat of death or serious bodily 

injury.”  Under section 835a(e)(2), the threat of death or serious bodily injury is imminent if, 

“based on the totality of the circumstances, a reasonable officer in the same situation would 

believe that a person has the present ability, opportunity, and apparent intent to immediately 

cause death or serious bodily injury to the peace officer or another person….An imminent harm 

is not merely a fear of future harm, no matter how great the fear and no matter how great the 

likelihood of the harm, but is one that, from appearances, must be instantly confronted and 

addressed.”   

The relevant criminal jury instruction is set forth in Judicial Council of California 

Criminal Jury Instruction No. 507 (2020) (“Justifiable Homicide: By Peace Officer”).  The 

instruction states that a peace officer kills, or attempts to kill, in lawful self-defense or defense of 

another if he or she: “Reasonably believed, based on the totality of the circumstances, that the 
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force was necessary to defend against an imminent threat of death or serious bodily injury to the 

defendant [officer] or another person.”  (CALCRIM No. 507.)10 

Peace officers may also use deadly force to stop a fleeing felon.  (Pen. Code § 

835a(c)(1)(B).)  In such cases, deadly force is justified if the officer reasonably believed, based 

on the totality of the circumstances, that: 1) the subject committed a felony that resulted in, or 

created a risk of, death or serious bodily injury to another person; 2) the subject was fleeing from 

law enforcement; 3) force was necessary to arrest the subject; and 4) the subject would cause 

death or serious bodily injury to another person unless immediately arrested.  (CALCRIM 507.) 

When determining whether the use of force was lawful, section 835a(a)(2) requires the 

consideration of “other available resources and techniques if reasonably safe and feasible to an 

objectively reasonable officer.”  Section 835a(a)(4), however, states that “the decision by a peace 

officer to use force shall be evaluated from the perspective of a reasonable officer in the same 

situation, based on the totality of the circumstances known to or perceived by the officer at the 

time, rather than with the benefit of hindsight, and that the totality of the circumstances shall 

account for occasions when officers may be forced to make quick judgments about using force.” 

A person may resort to the use of deadly force in self-defense or defense of another when 

there is a reasonable need to protect oneself or someone else from an apparent, imminent threat 

of death or great bodily injury.  Self-defense requires both subjective honesty and objective 

reasonableness.  (People v. Aris (1989) 215 Cal.App.3d 1178, 1186.)  Additionally, 

“[i]mminence is a critical component of both prongs of self-defense.”  (People v. Humphrey 

10 CALRIM 507 differs from the homicide self-defense instruction for non-officers in CALCRIM 505.  CALCRIM 
507 is missing the third element from 505 requiring that the killer “use no more force than reasonably necessary.”  
Until there is further clarification whether this change was an oversight by the Judicial Council in crafting 507 or 
intentional to conform with the legislation, the DA’s Office will presume for purposes of this report that police 
officers, like civilians, are not legally entitled to use more force than reasonably necessary in self-defense. 



32 

(1996) 13 Cal.4th 1073, 1094.)  In Aris, the trial court’s clarifying instruction to the jury on the 

subject was to the point and later cited with approval by the California Supreme Court: “[a]n 

imminent peril is one that, from appearances, must be instantly dealt with.”  (In re Christian S. 

(1994) 7 Cal.4th 768, 783.) 

In the related context of cases alleging excessive force by police, the test of 

reasonableness of an officer’s use of deadly force is an objective one, viewed “from the 

perspective of a reasonable officer on the scene, rather than with the 20/20 vision of hindsight.”  

(Graham v. Conner (1989) 490 U.S. 386, 396.)  It is also highly deferential to the police officer’s 

need to protect himself and others.  The calculus of reasonableness must embody allowance for 

the fact that “police officers are often forced to make split-second judgments—in circumstances 

that are tense, uncertain, and rapidly evolving—about the amount of force that is necessary in a 

particular situation.”  (Id. at 396-397.)    

An officer’s right to self-defense is the same whether the danger is real or merely 

apparent.  (People v. Jackson (1965) 233 Cal.App.2d 639, 642.)  If the officer’s beliefs were 

reasonable, the danger does not need to have actually existed.  (CALCRIM No. 505.)  What 

constitutes “reasonable” self-defense or defense of others is controlled by the circumstances.  

(Id.)  The question is whether action was instantly required to avoid death or great bodily injury.  

In this regard, there is no duty to wait until an injury has been inflicted to be sure that deadly 

force is indeed appropriate.  In People v. Reed, a robber pointed a gun at his victim, and a deputy 

sheriff was called to the scene of the robbery.  (People v. Reed (1969) 270 Cal.App.2d 37, 41.)  

Before the robber could get off a shot, the deputy fired his weapon, wounding the robber.  (Id. at 

42.)  The appellate court remarked that “[s]uch aggressive actions required immediate reaction 

unless an officer is to be held to the unreasonable requirement that an armed robber be given the 
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courtesy of the first shot.”  (Id. at 45.) Further, under Penal Code section 835(d), there is no 

requirement that a police officer retreat even if safety could have been achieved by retreating.  

(See also CALCRIM No. 505.)  

The federal courts have held, consistent with California law, that an officer need not wait 

for a suspect to shoot before using deadly force.  “Law enforcement officials may not kill 

suspects who do not pose an immediate threat to their safety or to the safety of others simply 

because they are armed.”  (Harris v. Roderick (9th Cir. 1997) 126 F.3d 1189, 1204.)  However, 

“[w]hen an individual points [a] gun ‘in the officers' direction,’ the Constitution undoubtedly 

entitles the officer to respond with deadly force.”  (George v. Morris (9th Cir. 2013) 736 F.3d 

829, 838 quoting Long v. City & Cnty. of Honolulu (9th Cir.2007) 511 F.3d 901, 906.) 

B. THERE IS INSUFFICIENT EVIDENCE TO PROVE THE OFFICERS DID 
NOT ACT IN SELF-DEFENSE 
   

Article V. Section 5.02(b)(iii)(1) of the District Attorney’s Office Policy and Procedure 

Manual states that a criminal complaint cannot be issued against a suspect unless the offense can 

be proved beyond a reasonable doubt.  To convict any of the officers involved in the shooting of 

Robert Carter, the prosecution bears the burden of overcoming the presumption of innocence and 

disproving at least one of the three elements of self-defense, or defense of others, beyond a 

reasonable doubt.  Based on the law and evidence in this case, none of the three elements of self-

defense can be disproved beyond a reasonable doubt. 

As to the first element of self-defense, there is insufficient evidence to prove the officers 

did not have an honest and reasonable belief Carter was going to shoot them.  Carter, after 

shooting at Officer Guy, encountered Officer Gutierrez as he fled on W. Hedding Street.  Officer 

Gutierrez ordered Carter to drop his gun.  Instead of surrendering, Carter raised his arm and 

pointed his gun directly at the officer.  Although Carter’s gun was empty at that moment, there 
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was no way for Officer Gutierrez to know that.  Based on these circumstances, Officer 

Gutierrez’s fear that Carter was going to cause him death or great bodily injury was most 

certainly reasonable.  As stated above, California case law recognizes that police officers need 

not give an armed assailant the “courtesy of the first shot.”  (Reed, 270 Cal.App.2d at 45.)  

Although Officer Ortiz was mistaken in believing Carter was shooting at his fellow 

officers, there are many facts that would convince a jury his fear was reasonable.  Officer Ortiz 

was aware that Carter used a firearm in an attempted carjacking minutes before and was fleeing a 

major traffic collision with a firearm.  When he approached the corner of W. Hedding Street and 

Burrell Court, he saw Carter holding a gun with his arm outstretched toward Officer Gutierrez 

and then heard a gunshot.  Despite being shot and falling to the ground, Carter still did not 

surrender.  Rather than toss his gun away, Carter sat up and pointed his gun again at the 

responding officers as if he were going to shoot. 

There are also several facts upon which a jury would likely conclude Officer Nail’s and 

Officer Guy’s fear that Carter posed a threat of death or great bodily injury was reasonable.  

Carter shot at Officer Guy when he arrived at the intersection of W. Hedding Street at Park 

Avenue, so it was certainly not unreasonable for the officer to believe Carter was willing to use 

his gun to shoot at him again.  Officer Nail was also keenly aware of this.  Both officers heard 

gunfire as they raced west toward Officers Ortiz and Gutierrez but did not know the source.  

However, when they arrived, Carter sat up while still holding the gun and pointing it in the 

direction of the officers.  As discussed above, “[w]hen an individual points [a] gun ‘in the 

officers' direction,’ the Constitution undoubtedly entitles the officer to respond with deadly 

force.”  (George v. Morris (9th Cir. 2013) 736 F.3d 829, 838 quoting Long v. City & Cnty. of 

Honolulu (9th Cir.2007) 511 F.3d 901, 906.)   
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Further, there is abundant circumstantial evidence that Carter intended for the police to 

shoot and kill him.  Carter told Jane Doe that he would die before going back to prison.  Despite 

having a gun with no ammunition, he aimed it directly at Officer Gutierrez and ignored warnings 

to drop it.  Once he was hit, Carter still refused to drop his gun.  Even after Officer Ortiz fired 

multiple rounds, Carter propped himself up and raised his arm at the officers again, leading to the 

final volley that likely ended his life. 

As for the second element of self-defense, there is insufficient evidence that the use of 

lethal force was not necessary to defend against the danger posed by Carter.  Carter was armed 

with, and even fired, a semiautomatic firearm at approaching police officers.  The officers had no 

way of knowing it was out of ammunition when he raised the gun at them multiple times at the 

corner of W. Hedding Street and Burrell Court.  Carter ignored commands to drop his gun and, 

even after he was shot, he still refused to drop it.  Rather than surrender, Carter lifted his torso 

and then pointed his gun at the police.  Based on these facts, it is unlikely a jury would 

unanimously conclude the officers should have attempted to deescalate, negotiate, or use non-

lethal force.  

As for the third element of self-defense, there is insufficient evidence to prove the 

officers used more force than reasonably necessary.  While the officers did fire a large number of 

rounds at Carter, no amount of force is unreasonable so long as it does not endanger innocent 

bystanders and ceases immediately once the threat of death or serious injury no longer exists.  

Although the shooting in this case occurred near multiple single-family homes, the officers’ 

gunfire did not endanger any residents in the area.  Further, the reason the officers fired so many 

rounds was that Carter persisted in being a threat to the officers, as discussed at length above.  
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Once Carter stopped moving, all three officers immediately determined the threat he posed was 

finally neutralized, or at least in abeyance, and stopped firing.   

We recognize that some jurors might conclude that the number of shots fired by the 

officers was excessive.  However, based on a totality of the circumstances, it does not appear 

reasonably likely that a prosecutor could convince 12 jurors of that for two reasons.  First, 

although 51 rounds were fired, Carter was hit only nine times, and just four shots struck vital 

organs.  As a result, it does not appear reasonably likely the prosecution would be able to prove 

that Carter died due to an excessive number of shots being fired.  Second, Carter’s violent 

conduct, apparent single-minded intent on getting officers to shoot him, and repeated provocative 

actions would most likely lead most jurors to conclude that the number of shots fired was not 

unreasonable under the circumstances.  This is especially true since the officers never fired at 

Carter after he stopped moving.  Consequently, the third element cannot be disproved beyond a 

reasonable doubt. 

We considered SJPD’s policies among the totality of circumstances in evaluating the 

three elements of self-defense because in 2019, the California Legislature declared in Senate Bill 

230 that police training and policies “may be considered as a factor in the totality of 

circumstances in determining whether the officer acted reasonably.”  (Sen. Bill No. 230 (2019-

2020 Reg. Sess.) § 1g).) )  That said, agency policies “shall not be considered as imposing a legal 

duty on the officer to act in accordance with such policies and training.”  (Sen. Bill No. 230 

(2019-2020 Reg. Sess.) § 1(g).)   

SJPD Policy L 2602.1 (Deadly Force) and Penal Code section 835a(c)(1)(B)) state: 

“When feasible, officers shall, prior to the use of deadly force, make reasonable efforts to 

identify themselves as a peace officer and to warn that deadly force may be used, unless the 
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officer has objectively reasonable grounds to believe the person is aware of those facts.”  In this 

case, the officers did not expressly warn Carter that deadly force would be used, but that does not 

change the conclusion of this report because there were objectively reasonable grounds to 

believe Carter was aware of those facts. 

Carter drove across the City of San Jose to evade arrest and even attempted to switch cars 

during a failed carjacking in Santa Clara.  After running a red light and crashing his vehicle, 

Carter could not help but see multiple SJPD patrol vehicles with emergency lights flashing and 

sirens blaring.  Rather than surrender, he opened fire with his handgun and fled.  When he 

arrived at the corner of W. Hedding Street and Burrell Court, he was confronted by Officer 

Gutierrez, whose patrol vehicle stopped in the middle of the street with red and blue lights 

flashing.  Officer Gutierrez ordered Carter to drop the gun and waited four seconds before firing.  

Carter refused and instead aimed his gun directly at the officer.  Based on the totality of 

circumstances, there is simply no way Carter did not expect the police to use deadly force on 

him.  Jane Doe’s statement to investigators further confirmed that not only did he expect the 

police to use lethal force on him but intended for it to happen. 

C. THERE IS INSUFFICIENT EVIDENCE TO CHARGE OFFICER GUY 
WITH ASSAULT WITH A DEADLY WEAPON 

 
 Consideration was given to whether Officer Guy could be charged with a violation of 

Penal Code section 245 (Assault with a Deadly Weapon) for firing at Carter as he fled through 

the office building parking lot.  Officer Guy stated that after Carter fired at him on Park Avenue, 

he chased him on foot.  Officer Guy said as Carter ran through the office building parking lot, 

Carter continued to point his gun at him and looked in his direction.  Officer Guy also believed 

Carter fired another time at him.  Based on this, Officer Guy stated he fired at Carter in self-

defense as he fled through the parking lot.  Officer Guy explained that he only fired his gun once 
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and was certain there was a wall behind Carter “capable of stopping a bullet” so residents in the 

area would not be in danger. 

 Officer Guy was justified in shooting at Carter under the fleeing felon rule outlined in 

Penal Code section 835a.  Carter was unquestionably fleeing and had committed multiple 

felonies that created the risk of death or serious bodily injury, including but not limited to 

reckless driving, carjacking with the use of a firearm, and attempted murder with a handgun on 

Officer Guy.  Officer Guy explained that as Carter ran through the parking lot, he feared for the 

lives of the residents in this neighborhood because the suspect was running with an operational 

gun and had demonstrated that he was willing to shoot it. 

 Based on the totality of circumstances, it was reasonable for Officer Guy to believe 

Carter would cause death or serious bodily injury unless immediately apprehended.  As Carter 

fled through the parking lot toward the residences on W. Hedding Street, he was well over 20 

yards ahead of Officer Guy and armed with a firearm, which Officer Guy could not have known 

was unloaded.  Due to the distance, the fact he was armed, and fired at police seconds earlier, 

Officer Guy had no other way to stop Carter, a clearly dangerous fleeing felon, other than by 

resorting to deadly force.  Since Officer Guy was lawfully justified in shooting at Carter under 

the fleeing felon rule, he cannot be charged with assault with a deadly weapon for firing at Carter 

as he fled through the parking lot.11 

D. COMPARISON OF THE VIDEO EVIDENCE AND OFFICER 
PERCEPTION AND IMPACT ON WHETHER THE OFFICERS ACTED 
LAWFULLY 

 
 The statements of Officers Ortiz, Nail, and Guy all differed significantly from the 

forensic evidence, as well as the BWC and surveillance video.  For example, Officer Guy 

11 Because we have found that Officer Guy did not commit an assault with a deadly weapon under the fleeing felon 
doctrine, we do not need to address whether his conduct satisfied principles of self-defense. 
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believed Carter was looking and pointing his gun at him as he fled through the parking lot, which 

was not reflected in the Air 3 video.  All three officers believed Carter was shooting at them at 

the corner of W. Hedding Street and Burrell Court, when in fact it was their own gunfire causing 

that misperception.  These misperceptions should not be interpreted to suggest that any of the 

officers lied or attempted to deceive the investigators.  Carter’s attempt to shoot Officer Guy and 

repeated threatening movements while holding the gun, combined with the sound of gunfire and 

the officers’ muzzle flashes in the dark, could certainly lead a reasonable officer to mistakenly 

believe he or she was being fired upon.  

 Moreover, misperceptions like those that occurred in this case are not unusual for officer-

involved incidents.  Studies have shown that the stress of officer-involved shootings can 

significantly affect memory and perception.  “If an officer vividly remembers a person with a 

weapon but has only a blurred vision of an unarmed individual or an object in the room or area, 

this does not necessarily indicate that the officer’s testimony is a conscious deception, planned 

response, or otherwise illegitimate.”  (Geoffrey P. Alpert, Ph.D., John Rivera, and Leon Lott, 

“Working Toward the Truth in Officer-Involved Shootings: Memory, Stress, and Time” (May 1, 

2012) FBI Law Enforcement Bulletin.)  Rather, “these distortions may be caused by stress. . . 

officers’ memories after a traumatic event can play tricks on them or vary from reality [that] 

might result from pressure or anxiety caused by the incident, officers’ exhaustion during the 

event, or other factors that influence memory.”  (Ibid.)  In a study cited by the National Institute 

of Justice:  

Most officers reported that just before and as they pulled the trigger on  
the suspect, they experienced a range of psychological, emotional, and 
physiological reactions that distorted time, distance, sight, and sound. . .  
Many officers found their recollection of the events of the shooting to be 
imperfect.  In extreme cases, officers could not recall firing their guns.   
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(“Police Responses to Officer-Involved Shootings” (Jan 1, 2006) National 
Institute of Justice; emphasis added.)  

 
 “Stress inhibits the perception of complex spatial information.  The reason for this lies in the 

processing of this information in the hippocampus, an area in the temporal lobe of the brain, 

which is influenced by the stress hormone cortisol.”  (M. Paul, R.K. Lech, J. Scheil, A.M. 

Dierolf, B. Suchan, O.T. Wolf.  “Acute stress influences the discrimination of complex scenes 

and complex faces in young healthy men.” (2016) Psychoneuroendocrinology, 66: 125.)   

 Fortunately, the BWC and Air 3 video here was so thorough and complete that the 

officers’ misperceptions do not affect the legal conclusions in this case.  The video evidence 

alone would make any prosecution of the officers impossible regardless of their mistakes in 

perception.  The Air 3 video showed Carter running the red light and crashing into a passing 

motorist, then shooting at an arriving police officer.  The video also showed Carter fleeing and 

pointing a gun at the next officer crossing his path.  Officer Ortiz’s BWC video, and the Air 3 

footage, showed that after having been shot and surrounded by multiple officers, Carter still 

lifted his torso and pointed his gun at them.  Lastly, the video showed the officers stop firing as 

soon as Carter was no longer a threat when he dropped the gun and stopped moving. 

 While the officers’ misperceptions about the source of gunfire do not affect the 

conclusions of this report, they underscore the value of video evidence in helping the DA’s 

Office evaluate critical incidents.  The footage showing Carter repeatedly raising his gun toward 

the police until he was incapacitated significantly factored into our analysis of this fatal incident.  

Expansion of any police department’s video recording capability during arrest operations, 

including the use of remote BWC activation and high-definition police vehicle dashcams, is 

critical to not only protecting the public, but also to the officers who risk their lives every day. 
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VII. CONCLUSION 

 On January 19, 2022, Robert Carter was, regrettably, struggling with mental health issues 

and drug addiction.  These struggles contributed to violent conduct that put the lives of innocent 

citizens and police officers at risk of death and grievous injury.   

 Carter drove a stolen car at high speed against oncoming traffic, attempted to carjack a 

motorist at gunpoint, T-boned another motorist after running a red light at high speed, fired a gun 

at pursuing police officers, aimed his gun directly at a police officer when confronted on foot, 

ignored instructions to surrender and drop his gun, pointed his gun at officers again after being 

shot, and had expressed to a close friend that he would kill himself before he ever went back to 

prison.   

Based on these facts, there is insufficient evidence to prove beyond a reasonable doubt 

that Officers Gutierrez, Ortiz, Nail, and Guy did not act in lawful self-defense or defense of 

others.  Consequently, no criminal liability attaches to them. 

 Dated: _____________ 

 
Respectfully submitted, 

 
ROBERT BAKER 
Deputy District Attorney 
 

 
 
JEFFREY F. ROSEN 
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